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ing substantially the doctrine laid down decision, carefully limited as it is in the 

in the preceding case of Mottv. Dawson, subsequent portions of the opinion, the 

See also State v. Bulch, 31 Kans. 465, learned judge who rendered the judgment 

which, though a criminal prosecution, of the court has placed his decision upon 

may be read with profit in this connection, the solid basis of priuciple, and has 

With reference to the principal case, established a precedent that ought to 

we are glad to be able to say that it has commend itself to every court called to 

our unqualified approval. In our opin- pass upon similar questions in the future, 

ion in adopting the quotation from page Marshall D. Ewell. 

217 of Cooley on Torts, as the rule of Chicago. 



Supreme Court of New York. 
FAIRLEE v. BLOOMINGDALE et al. 
Under a statute empowering a married woman to carry on any trade or business 
on her sole and separate account, she is not authorized to enter into business in part- 
nership with her husband, and the obligations of such a firm cannot be enforced 
against her. 

Motion for new trial. 

Hitter $■ Krom, for the plaintiff. 

Stevens £ Mayhew, for defendants. 

The opinion of the court was delivered by 

Westbrook, J. — This cause was tried at the Schoharie Circuit 
in October 1883. The action was on a promissory note dated 
April 1st 1876, by which the defendants, who were, at the date of 
execution of the note, husband and wife, promised to pay "Eliza- 
beth Fairlee (the plaintiff), or bearer, two thousand dollars, with 
interest, for value received." The note was signed " P. Blooming- 
dale," "F. M. Bloomingdale," and contained no clause charging 
the separate estate of the wife, who alone defended. 

According to the testimony of the plaintiff, the consideration of 
this note was an old note, made by the same parties, for $1300, and 
$700 cash. She further testified that the wife, at the time the 
money was loaned and the note in suit given, stated they needed 
the money for goods, that she would see it paid, that she was as 
much interested in the business as her husband, and that the money 
was loaned by the plaintiff on the faith of suoh statement. She 
further said that the first note was executed by both defendants, that 
it was also for borrowed monoy, and that such first loan was upon 
a statement by the wife to the same effect as to her interest in the 
business with the one made by her when the note in suit was given. 



FAIRLEE v. BLOOMINGDALE. 649 

The defendants, on the other hand, testified that they had never 
been partners, that the first note was signed by the husband alone, 
and that neither at the giving of the first or the second note was 
there any statement by the wife that she was interested in business 
with the husband. 

The jury was charged that if the plaintiff loaned the $700 on the 
representation of the wife, that she was interested in the business 
with the husband, she was entitled to recover the $700, with inter- 
est ; and if the wife had signed the first note, and the loan which the 
note evidenced had been made upon the faith of the wife's statement 
that she was interested in the business with the husband, then the 
plaintiff was also entitled to recover the amount of the first note 
included in the second ; but that the plaintiff was not entitled to 
recover the amount of such first note unless it had been executed 
by the wife, and she had also, at the time of its delivery and exe- 
cution, made the statement attributed to her. 

The jury rendered a verdict in favor of the plaintiff for the 
whole amount of the note, with interest. The defendant — the 
wife — having made a motion for a nonsuit, which was refused, moves 
for a new trial upon the minutes, founded upon exceptions taken 
to the refusal to grant the nonsuit, and also to the charge as made. 

The motion for a new trial presents this one question : Are the 
contracts of husband and wife, professing to be made by them as 
partners in business, enforceable against the wife ? 

The obligation upon which the action was brought, did not by its 
language expressly charge the separate estate of the wife. It was 
a joint and several promissory note in the ordinary form, signed by 
the husband and wife separately, by which they or either of them 
promised to pay the plaintiff or bearer, " two thousand dollars with 
interest, for value received." To recover upon such a note, there- 
fore, as it was made long prior to the enactment of ch. 381 of the 
Laws of 1884, it was incumbent upon the plaintiff to show that 
it was given in or about a trade or business carried on by the wife, 
or that it was for the benefit of her separate estate : Manchester 
v. Saltier, 47 Barb. 155 ; Bogert v. Gulick, 65 Id. 322 ; Yale v. 
Dederer, 22 N. Y. 450 ; Second Nt. Bk. of Watkins, 63 Id. 639 ; 
Nash v. Mitchell, 71 Id. 199. That the note was for the benefit 
of the wife's business was sought to be established by her declara- 
tion made at the time of its execution and delivery, to the effect 
that she was equally interested with her husband in the business 
Vol. XXXIII.— 82 
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which they were conducting. It was not pretended or claimed upon 
the trial that the business was the sole business of the wife, nor that 
she had any other connection therewith than as the partner of her 
husband. The case, therefore, presents sharply the question of the 
legal possibility of the existence of a mercantile partnership 
between husband and wife. 

Such partnership, or any partnership between husband and wife, 
would certainly have been impossible at common law. The rule 
then was " the husband and wife are one person in law * * * the 
very being or legal existence of the woman is suspended during the 
marriage, or at least is incorporated and consolidated into that of 
the husband, under whose wing, protection and cover she performs 
everything." 1 Bl. Com. 442. The legal conclusion, which the 
same author states as flowing from the unity of the persons of hus- 
band and wife, that the husband cannot covenant with the wife 
because it " would be only to covenant with himself," clearly for- 
bade a partnership between them, which could only exist between 
persons having a separate legal existence and the one capable of 
contracting with the other. This rule of the common law is not 
questioned, but it is claimed that it has been abrogated by the 
statutes of this state, or at least so far abrogated as to permit the 
formation of a business partnership between them, and consequently 
the making of all agreements, contracts and covenants with each 
other upon which the existence of such a relation depends. Is this 
position sound ? 

The discussion of this question must begin with a recognition of 
the fact that our legislation has not entirely destroyed " the common- 
law unity of husband and wife, and made them substantially separ- 
ate persons for all purposes." Per Earl, J., in Berths v. Nunan, 
92 N. Y. 152, see p. 159. The wife can only make such contracts 
as positive enactments allow. Her ability " to make contracts is 
limited. Her general engagements are absolutely void, and she 
can bind herself by contract only as she is expressly authorized to 
do so by statute," Id. 160. With this recent and deliberate utter- 
ance of our court of last resort substantially repeated in a still later 
case {Coleman v. Burr, 93 N. Y. 17), before us, we must, to 
uphold a partnership between husband and wife, find a statute 
authorizing it. 

Section two of chapter ninety of the Laws of 1860 is the pro- 
vision relied upon to validate such an agreement. The act is enti- 
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t'ie<] " An act concerning the rights and liabilities of husband and 
wife," and the section referred to reads thus: " A married woman 
(1) may bargain, sell, assign and transfer her separate personal 
property, and (2) carry on any trade or business, and (3) perform any 
labor or services on her sole and separate account, and the earnings 
of any married woman, from her trade, business, labor or services, 
shall be her sole and separate property, and may be used or invested 
by her in her own name." 

In determining the effect of this section a well recognised prin- 
ciple of interpretation must also be observed — that " it is not to be 
presumed that the legislature intended to make any innovation upon 
the common law, further than the case absolutely required. The 
law rather infers that the act did not intend to make any alteration 
other than what is specified, and besides what has been plainly pro- 
nounced ; for if the parliament has had that design, it is naturally 
said, they would have expressed it," Potter's Dwarris on Statutes 
185. 

The literal interpretation of the words of the statute is that the 
wife is thereby authorized to "carry on any trade or business, and 
perform any labor or services on her sole and separate account," 
and when the " trade or business" and " labor or services" are 
carried on or performed on her "sole and separate account," the 
earnings therefrom then, and only then, become " her sole and 
separate property." 

Precisely this construction was given to the act by the court of 
appeals of this State in Coleman v. Burr, 93 N. Y. 17, see pages 
24 and 25, that court saying : " The statutes referred to touch a 
married woman in her relation to her husband only so far as they 
relate to her separate property and business, and the labor she may 
perform on her sole and separate account. In other respects the 
duties and responsibilities of each to the other remain as they were 
at common law." 

In a partnership there can be no "separate property and business," 
and the " labor" performed by one partner in connection therewith 
cannot possibly be on the "sole and separate account" of the part- 
ner performing it. There must in every such case necessarily be 
a joint, and not a " separate property and business" and services 
on joint account, and not on the "sole and separate account" of 
one partner. 
As, then, the unity of husband and wife at common law forbade 
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a business partnership between the two, as the common law has 
only been abrogated so far as express statutes have been clearly 
indicated an intent to abrogate, and as all statutes abrogating the 
common law must be strictly construed, it may well be asked, How- 
can a statute which authorizes a wife to hold " separate" property 
and conduct a " separate" business, and which only gives to her 
the earnings for labor performed "on her sole and separate" ac- 
count, be so construed as to authorize her to hold property jointly 
with her husband, carry on with him a joint business, and give to 
her earnings of labor which was performed on the joint account of 
both ? The question carries with it its own answer. Very clearly 
the legislature of this state has not authorized and does not con- 
template a business partnership between the twb. To repeat the 
exact language of Judge Earl, in Coleman v. Burr, 93 N. Y. 17, 
25, before quoted: " The statutes referred to touch a married woman 
in her relation to her husband only so far as they relate to her 
separate property and business, and the labor she may perform on 
her sole and separate account. In other respects the duties and 
responsibilities of each as to the other remain as they were at com- 
mon law." This explicit utterance answers the question propounded, 
and is decisive of this case. The claim of the plaintiff is that 
these statutes go much further ; that they cover and include a part- 
nership between husband and wife, and relate to their joint pro- 
perty and business, and to the labor which she may perform on their 
joint account. The court of appeals, however, explicitly declares 
that they do not ; that they touch a married woman in her relations 
to her husband only in so far as they relate to her separate pro- 
perty and business and the labor she may perform on her sole and 
separate account, while in all "other respects, the duties and re- 
sponsibilities of each to the other remain as they were at common 
law." It is needless to add that if the relations between husband 
and wife are only changed so as to allow her to own a " separate" 
property and conduct a " separate business," and to receive the earn- 
ings from such " separate property and business," and from " the 
labor she may perform on her sole and separate account," then a 
partnership between the two cannot exist ; for in such a case the 
property, business and labor must always be joint and not separate ; 
and because joint and not separate, and therefore not covered by 
the statutes, the relations of husband and wife remain in regard 
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thereto as at common law, which forbade a business partnership 
between them. 

Upon the trial of this cause at the circuit the counsel for the 
plaintiff relied upon the case of Zimmerman v. Earhard $• Dodge, 
58 How. 11, in the New York Common Pleas, which was then 
followed by the court, not, however, without grave doubts then ex- 
pressed, as to its soundness, and which doubts have by subsequent 
examination and reflection been developed into a clear judgment 
that the opinion of Beach, J., in that case cannot be sustained and 
should not be followed. It was an action brought by a husband 
and wife for goods sold by them as partners to the defendants. The 
sole defence was that the action could not be maintained by the 
two, because the relation of partners could not exist between them. 
The opinion referred to is to the effect that husband and wife may 
legally form a business partnership; but while the result therefrom 
(an affirmance of a judgment rendered for the plaintiffs in the court 
below) was concurred in by the other two judges (Van Brunt and 
Larremoke), yet they were careful so to state and assign other 
reasons for such concurrence. The premise upon which Judge 
Beach predicates his reasoning and conclusion is erroneous. Re- 
ferring to Adams v. Curtis, 4 Lans. 164, he quotes therefrom as 
follows : " The effect and intent of the act (Laws of 1860, ch. 90) 
is to remove all the disabilities of coverture, so as to enable her to 
sue and be sued as to contracts, in all respects as though she was 
in fact unmarried." This, as a legal proposition, has been over- 
ruled by the court of appeals in the cases hereinbefore cited (Bertles 
v. Nunan, 92 N. Y. 152 ; Coleman v. Burr, 93 Id. 17), and there- 
fore all reasoning based upon it must be equally unsound. " AH 
the disabilities of coverture" have not been removed. The legis- 
lation of this state has only authorized her to own "separate" pro- 
perty, conduct a " separate" business, and receive wages for services 
rendered upon " her own sole and separate account." As to a 
joint property, joint business and joint labor, her relations to her 
husband remain as at common law. In this present status of the 
law is also to be found the answer to a further argument of Judge 
Beach, that as the wife can employ the husband as an agent to 
conduct her separate business, therefore she may join the husband 
as a partner in business, as a partnership " is founded upon agency." 
The error in the reasoning consists in not bearing in mind the fact 
that he was arguing in regard to the ability of a person to contract, 
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who had no general power in that particular — one who could only 
make such contracts and agreements as express statute law clearly 
authorized. That person — a married woman — was authorized to 
own a "separate" property and to conduct a "separate" business, 
and was therefore empowered to employ an agent in its manage- 
ment or conduct. The agency maintained and perpetuated the 
separateness of the property and business, and was therefore not 
incompatible with the statute. When, however, the question relates 
to the formation of a partnership, the problem to be solved is not 
what ought a wife to be authorized to do further than is expressly 
permitted, because the legislation already had is based upon a cer- 
tain principle which logically should be carried further ; but it is, 
what does the language of the act expressly permit ? Perhaps the 
law as it is should be carried farther, and allow a partnership be- 
tween husband and wife. The propriety of such a thing is for the 
legislature and not for the courts. The former may, perhaps, 
change the common-law rights of husband and wife, and the latter 
cannot. They can decide that when the wife is authorized to carry 
on a " separate" business and own a " separate" property, she may 
employ an agent for that purpose ; but they are as powerless to 
carry the principle involved in the legislation which conferred upon 
the wife power to own and conduct a " separate" business and pro- 
perty to the case of a joint business and property as they would 
have been to alter and change the common law in the particular 
which forbade that which the statute now permits. Innovations 
upon the common law are for those in whom the power to legis- 
late is vested. What further should be done because of what has 
been done is for them. The courts declare what the law is, and 
whilst upholding and enforcing all legal legislative enactments, they 
must abide by the common law as it is, and not change its unre- 
pealed forbiddings under the specious plea that they only carry out 
the spirit of an enactment. It is proper, sometimes, in construing 
a statute, to look at its spirit, but that principle does not authorize 
courts, when they can see that a certain reason has led to the en- 
actment of a statute changing in some one particular the common 
law, still further in other particulars to alter and abrogate it. As 
the power to change or repeal is with the legislature, the rule of 
construction is that the statute was designed to go just so far, and 
no farther than its plain words declare. Least of all can it be 
assumed that legislation designed to separate the property of the 
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wife from that of the husband and to use it in a " separate" busi- 
ness, allows her to mingle her property with his, and subject it, 
through a partnership with him, to his control, his management 
and his contracts. 

The conclusion of Judge Beach in the case referred to is at vari- 
ance with that of Sedgwick, J., in Chamboret v.Cagney, 35 N. Y„ 
Superior Ct. Rep. 474, 487, 488, and those of the courts in two 
other states. In Massachusetts, which has a statute containing a 
provision substantially identical with ours, it has been held in sev- 
eral cases (Lord v. Parker, 3 Allen 127 ; Plummer v. Lord; 5 Id. 
460, and 7 Id. 481 ; Knoivles v. Hull, 99 Mass. 562) that husband 
and wife cannot become partners in business. The reasoning of 
the court in these cases, and especially in the one first cited (3 Allen 
127 — see pages 129, 130) is well worthy of attention. The Mass- 
achusetts cases have also been recently followed in Indiana (Haas 
v. Shaw, 91 Ind. 384 ; Scarlett v. Snodgra&s, 92 Id. 262), and in 
that state also a statute contains a provision very similar to ours. 
These authorities are of too high a character to be disregarded, and 
should certainly be followed by a trial judge in this state, when 
the reasoning by which they are supported commends itself to 
his judgment, and is in harmony with that of our own court of 
appeals. 

It may, however, be said that the decisions referred to go beyond 
the present case, and forbid a partnership between a married woman 
and a person not a husband. This is conceded, and it is yet an 
unsettled legal problem in this state, whether or not any partner- 
ship of a married woman, previous to chapter three hundred and 
eighty-one of the laws of 1884 becoming a legal enactment, which 
removes all the disabilities of a married woman to make contracts, 
but does not " apply to any contract that shall be made between 
husband and wife," would be valid. 

There are cases decided which seem to imply that such a thing 
is possible in this state, and there are others which imply a contrary 
doctrine. That question is not now determined. Certain it is that 
the words "separate" and " sole and separate" used in our statute 
in connection with the property, business and labor of the wife, 
must have some meaning. If they do not forbid a partnership in 
property, business or labor with all persons, because not permitting 
her to engage in a joint venture with any one, then they must refer 
to property, business and labor " separate" from the husband, held, 
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carried on and performed on " her sole and separate account" as 
distinguished from that in which he is interested. Without this 
construction, at least, of the words, they are meaningless, and with 
it the impossibility of the soundness of the position assumed by the 
plaintiff only becomes more apparent. 

This opinion might, perhaps, well stop here, but I cannot forbear 
to allude to another argument based upon direct adjudications of 
the court of appeals. A valid agreement of partnership can only 
be made between individuals who are independent persons, and 
neither owing any duty to the other in regard to such business 
which shall make the enforcement of the partnership agreement 
impossible. Is this theory of mutual independence applicable to a 
wife who is about to embark in a business venture with her husband? 
In that business the husband at least is interested, and it is exceed- 
ingly difficult to determine what the wife owes to him as a duty in 
connection therewith, from which duty no agreement can absolve 
her and no partnership contract change. In Coleman v. Burr, 93 
N. Y. 17, the case before referred to, it was held that the promise 
of the husband to compensate the wife for services rendered to a 
member of his family, and which services were confessedly meri- 
torious, could not be enforced, for the reason that the wife, because 
she was a wife, owed these services to the husband. In Whittaker 
v. Whittaker, 52 N. Y. 368, it was decided that a note given by a 
deceased husband to a wife for services, a part of which was " out 
of door work on her husband's farm, could not be enforced against 
his estate." If the husband is unable to make a valid promise to 
pay the wife for services rendered to him, and which in one case 
were not household duties, upon what principle can a promise to 
give her one-half of the profits of his business, as a compensation 
for her services, be upheld ? If the two can become partners, the 
husband who owns a business and has furnished its capital can, 
under pretence of compensating the wife for services rendered to 
him therein, make her his partner and divide with her its profits, 
though such help may be occasional and exceptional as that of the 
wife upon the farm in one of the cases above referred to. It is this 
inability of the wife to contract with the husband in regard to her 
services, which forms, and ever must form so long as the wife owes 
duties of service to the husband, a barrier to a business partnership 
between them. That relation, as has been before stated, can only 
exist when the parties to it are free to form such agreements as to 



FAIRLEE v. BLOOMINGDALE. 657 

its profits as they may elect to make. This is vital to a partnership 
agreement, and the duty of service' to the husband would oftentimes 
make his agreement with her incapable of enforcement. It is true 
we can conceive of bald instances of services which the wife would 
not be bound to render ; but it is impossible to mark with accuracy 
the line where her duties as the husband's helpmate terminate. The 
pursuits and ventures of life are so numerous and variant, and the 
circumstances and conditions of married life so different, that it is 
impossible to lay down a rule which shall define the wife's duty of 
service with precision ; and because it cannot be done, there can 
be no general power to form partnerships between husband and wife, 
which must cover every enterprise and venture of life, which are 
as various as the tastes and inclinations of parties and their situa- 
tions and conditions in the world. If a partnership can exist 
between husband and wife in the mercantile business, it can in 
farming or in any other. It may begin with the marriage relation, 
follow it in every enterprise, and terminate only with the life of 
one or both parties. This radical change of the status of married 
persons, subverting in fact the whole social fabric, cannot be legally 
effected, for the reason before stated, that as the husband is unable 
to make a legal contract to compensate the wife for services ren- 
dered to him in and about his business, he cannot form a partner- 
ship with her, which necessarily must, in very many cases, at least, 
involve a promise to pay for services to which he is legally entitled 
as husband. 

Perhaps the argument to show that husband and wife cannot 
become business partners is already complete ; but two other points 
are entitled to some attention. First. By section eight of the act 
of 1860 (the one which it is claimed gives the power), it is declared : 
" No bargain or contract entered into by any married woman in or 
about the carrying on of any trade or business under the statutes 
of this state, shall be binding upon her husband, or render him or 
his property in any way liable therefor." It can hardly be sup- 
posed, that if the legislature supposed it had under that act, of 
which the provision just quoted forms a part, allowed a partner- 
ship between husband and wife, it would have inserted that clause 
in its present form, without any exception in favor of contracts 
made by the wife in regard to a business in which the husband was 
her partner. Second. While chapter 381 of the Laws of 1884 has 
removed, in general, all disabilities of a married woman to contract, 
Vol. XXXIII— 83 
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in its second section it has been carefully said : " This act shall not 
affect nor apply to any contract that shall be made between husband 
and wife." This section is certainly significant of legislative intent. 
If the aim and effect of past legislation were to remove " all the 
disabilities of coverture," as Judge Beach assumed in Zimmerman 
v. Uarhard £ Dodge, why was the act of 1884 passed, and why 
were contracts between husband and wife exempted from its oper- 
ation ? The passage of that statute is a legislative declaration that 
the wife did yet labor under some of the disabilities of coverture in 
the making of contracts ; and that as to the husband, these disabil- 
ities should still be maintained. 

Having reached the conclusion that husband and wife cannot be 
partners in business, and that no contract made by the latter in 
regard to such business is enforceable against her, it is scarcely 
necessary to add that any declaration by the wife to the effect that 
she sustained that relation to her husband, is not binding upon her. 
In the making of contracts, all parties thereto are assumed to know 
the law. If the wife had made the direct statement that she was 
the partner of her husband, the plaintiff had no right to be deceived 
by it: Brewster v. Striker, 2 N. Y. 19. It is somewhat question- 
able whether or not the evidence of the plaintiff, if found to be true, 
necessarily justifies the legal inference that the wife thereby intended 
to assert the existence of a legal business partnership with her hus- 
band. Her declaration, if made, to the effect that she was equally 
interested in the business with her husband, was capable of another 
explanation, and perhaps it was erroneous to assume, as the court 
did in its charge, that if the jury found that such statement was 
made, they should find for the plaintiff. It would, perhaps, have 
been more accurate if the jury had been directed to find whether 
or not the defendant had thereby intended to assert that she was a 
partner in the business for which the money was loaned, and was 
so understood by the plaintiff to assert. Of that error, however, 
the plaintiff cannot complain. The case was submitted to the jury 
in the aspect most favorable to her. If, therefore, that which the 
plaintiff claimed the language evidenced could not legally exist, 
the plaintiff was not entitled to a verdict. 

It is proper to state, in conclusion, that if any doubt existed in 
my mind in regard to the question discussed, the motion for a new 
trial would be denied. Careful study of each question has, how- 
ever, brought me to the clear conviction that the plaintiff was not 
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entitled to recover against the wife, and that therefore a new trial 
should be .granted. 

Motion sustained 



The question of general interest de- 
cided in this case is that husband and 
wife cannot be partners in trade or busi- 
ness, because the statute means that she 
can only carry on trade or business when 
it is conducted on her sole and separate 
account — partnership not being so con- 
ducted, but carried on for the joint ac- 
count of the copartnership. The other 
reason, that such partnership cannot be 
formed because the husband cannot con- 
tract to compensate his wife for her ser- 
vices in and about his business, is too 
remote and unsatisfactory to be con- 
sidered. 

The correctness of this decision depends 
upon the construction of the followinglaw. 
"A married woman may bargain, sell, 
assign and transfer her separate personal 
property, and carry on any trade or busi- 
ness, and perform any labor or services 
on her sole and separate account, and 
the earnings of any married woman from 
her trade, business, labor or services 
shall be her sole and separate property, 
and may be used or invested by her in her 
own name." 

If this law means that a married woman 
is vested with three distinct and inde- 
pendent powers, viz., (1), to bargain, sell, 
assign and transfer her separate personal 
property : (2), to carry on any trade or 
business: (3), to perform any labor or 
services on her sole and separate account, 
and the earnings therefrom shall be her 
sole and separate property, then the de- 
cision is not correct, because if a married 
woman is vested with the general power 
to carry on any trade or business, she can 
do it by means of a partnership as well 
as on her own individual account. 

If on the other hand, this law means 
that a wife is vested with these powers to 
be exercised only for her sole and separ- 
ate account, then the decision is correct. 



In other words, does this statute mean, 
that for her sole and separate account, 
and for that only, she can deal witli her 
personal property, carry on business, or 
perform labor ; or do the words " on her 
sole and separate account" only refer to 
the words "perform any labor or ser- 
vices" ? 

An Illinois statute in substantially the 
same terms was construed to mean that 
a wife was empowered to enter into a co- 
partnership : Cookson v. Toole, 59 111. 
515 ; Mitchell v. Carpenter, 50 Id. 470 ; 
because if she can engage in business, 
she can do it by means of a partnership. 
In following the legitimate conclusions 
deduciblc from the decisions, Blodget, 
J., in the case of In re Kinkead, 3 Biss. 
C.C. 410, said, that under the Illinois stat- 
ute a wife can engage in trade, using her 
own property, and may bind herself by 
all contracts made in such business. She 
can own the whole stock, have all the 
profits and be liable for all the losses. If 
she can own the whole, she can own the 
half or any other share. " She can 
become a partner with another person, 
and why not with her husband . I can see 
nothing in the relation of husband and 
wife which would prevent the wife from 
being her husband's partner in business 
if she can be a partner with any other per- 
son. The logical effect of the statutes 
and decisions in Illinois tend inevitably 
to this conclusion, and I can see no sound 
reason for stopping short of tJiis point." 
This ruling was affirmed by Dkbm- 
mond, J. 

The Arkansas statute is substantially 
the same as the law above quoted, pro- 
viding that any married woman may 
carry on any trade or business, and per- 
form any labor or services on her sole 
and separate account, and the earnings 
therefrom shall be her sole and separate 
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property, and the decisions hold that this 
confers the powers of a feme sole : Still- 
well et mx. v. Adams, 29 Ark. 350 ; 
Hyner v. Dickinson, 32 Id. 779 ; Collins 
v. Wassell, 34 Id. 30 ; Countz v. Mark- 
lin, 30 Id. 23 ; Trieber v. Stover, Id. 
731 ; Hershy v. Clarksville Inst., 15 Id. 
128; Collins v. Mack, 31 Id. 685; on 
the ground that she has under the statute 
the absolute _;u* disponendi, and probably 
because other cases tend in the same 
direction : Harding v. Cobb, 47 Miss. 
599 ; Dibrell v. Carlisle, 48 Id. 691 ; 
King v. Mittalberger, 50 Mo. 182 ; Nay- 
h>r v. Field, 5 Dutchcr 287 ; Knaggs v. 
Mastin, 9 Kas. 532 ; Bressler v. Kent, 
61 111. 426 ; Cole v. Van Riper, 44 Id. 
58 ; Vandervoort v. Gould, 36 N. Y. 639 ; 
Brown v. Fifield, 4 Mich. 322 ; William- 
son v. Williamson, 18 B. Mon. 329 ; Til- 
linghast v. Holbrook, 7 B. I. 230. 

The Kansas statute contains substan- 
tially the same provision, namely, that a 
married woman may carry on any trade 
or business and perform any labor or 
services on her sole and separate account, 
and the earnings therefrom shall be her 
sole and separate property (Act March 
31st 1868, 1 4), and the courts held that 
this law constituted a married woman a 
feme sole with respect to such business : 
iMrimer v. Kelley, 10 Kas. 298 ; Tollman 
v. Jones, 13 Id. 445 ; Goings v. Orns, 
8 Id. 87 ; Knaggs v. Mastin, 9 Id. 532 ; 
Furrowv. Chapin, 13 Id. 107. 

It may be doubted whether the Massa- 
chusetts statute is identically or substan- 
tially the same, or as broad as the law 
above quoted, yet the power to engage in 
partnership with her husband is denied, 
on the ground that it would destroy the 
separate characteristic of the wife's pro- 
perty which the statute creates, and sub- 
ject her sole and separate property to her 
husband's control, which the statute pro- 
hibits : Edwards v. Stevens, 3 Allen 310 ; 
Plumer v. Lord, 7 Id. 481 ; although in 
Lord v. Davison, 3 Id. 131, she was 
allowed to recover her assigned partner- 
ship interest ; and in Reiman et al. v. 



Hamilton etux., Ill Mass. 245, she was 
held liable for the contracts of her hus- 
band, made as master of a vessel, owned 
jointly by her and her husband, on the 
ground that this was not a case of copart- 
nership, but of joint ownership with the 
management intrusted to one of the own- 
ers as general agent. See Knowles v. 
Hull, 99 Mass. 562, and Todd v. Clapp, 
118 Id. 495, where it can be inferred 
that this ruling was made because the 
statute expressly prohibited copartnership 
business between husband and wife. 
This Massachusetts construction was 
adopted in Maine, because of the same 
statutory provision : Smith v. Gorman, 
41 Me. 405; McKeen v. Frost, 46 Id. 
239 ; Dewelly v. Dewelly, Id. 377. 

The construction in Indiana was prob- 
ably based on the statutory provision that 
husband and wife cannot contract with 
each other; O'Daily v. Morris, 31 Ind. 
Ill ; Montgomery v. Sprankle, Id. 113 ; 
Haas v. Shaw, 91 Id. 384 ; Scarlett v. 
Snodgrass, 92 Id. 262. The question 
was not considered in Alabama, probably 
because the statute prohibits such con- 
tracts : Reel v. Overall, 39 Ala. 138 ; 
nor could it arise in California, Colorado, 
Connecticut or Georgia, because the stat- 
ute expressly empowers such business : 
Kelly Cont. M. W. 332-342 ; nor in 
Maryland, because the statute prohibits 
it : Bradstreet v. Baer $■ Co., 41 Md. 
19 ; Gen. Stat., art. 45, g 7. 

The statute in Iowa is not, we think, 
any broader than the one above quoted, 
and yet the courts held that a married 
woman is &feme sole, with respect to this 
business : Jones v. Glass, 48 Iowa 345 ; 
Smedley v. Felt, 41 Id. 588 ; Hamilton 
v. Lightner, 53 Id. 470 ; Laing v. Cun- 
ningham, 17 Id. 510; Russell v. Long, 
52 Id. 250 ; but see Grant v. Green, 41 
Id. 88. The legal proposition advanced 
is, that a statute empowering a married 
woman to enter into, and carry on busi- 
ness on her sole and separate account, or 
to carry on business as a feme sole, does 
not authorize her to enter into a copnrt- 
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nership with her husband, nor to join her 
labor and capital to his in one and the 
same business enterprise, although she 
may do it with others. Partnership is 
one of the common methods of carrying 
on business, and in many enterprises the 
only method. If a married woman is 
empowered to engage in business, she is 
also empowered to enter into copartner- 
ship, because the former includes the lat- 
ler. If this is true it should also follow 
that in the absence of fraud or a statutory 
inhibition, a wife can enter into copart- 
nership in business with her husband. 

A married woman's capacity to enter 
into, conduct and contract concerning, 
her separate trade or business, comes 
from three sources ; first, her capacity as 
a feme sole trader ; second, to conduct a 
separate business by agreement with her 
husband ; and third, her power to carry 
on business under a statute expressly 
conferring that power. The first origi- 
nated in the custom of London, and under 
it she was sui juris in every particular ; 
she could sue and be sued, arrested and 
imprisoned for debt, and be declared a 
bankrupt: Chit. Cont. 178; 2 Bright 
H. & W. 77 ; 2 Rop. H. & W. 124; 
Macq. H. & W. 323. This custom was re- 
cognised in South Carolina, but restricted 
to certain limits; Mc Daniel v. Cornwell, 1 
Hill 428 ; Robards v. Hutson, 3 McCord 
475 ; Newbiggia v. Pillans, 2 Bay 162 ; 
Ilobart v. Lemon, 3 Rich. 131 ; Brown 
v. Killingsworth, 4 McCord 429 ; Wil- 
thaus v. Ludeeas, 5 Rich. 326. It was 
looked to as something of a precedent, 
in the Pennsylvania adjudications in con- 
struing the statute : Burke v. Winkle, 2 S. 
& R. 189 ; Jacobs v. Featherstone, 6 VV. 
& S. 346 ; Black v. Tricker, 9 Smith 
13 ; Wilson v. Coursin, 22 Id. 306, and 
see Rhea v. Rllenner, 1 Pet. 105. From 
the civil law is derived the capacity to 
become a sole trader having sui juris, 
powers, in Louisiana, California and 
the South Western Territory, originally 
colonized by the French or Spanish : 
Christensen v. Stump/, 16 La. Ann. 50; 



Guttman v. Scanneli, 7 Cal. 455 : Read- 
ing v. Mullen, 31 Id. 104 ; Atwood v. 
Meredith, 37 Miss. 635 ; Oglesby v. Hall, 
30 Ga. 386. 

The second method has always been 
upheld in equity, 2 Story Eq. Jur. $ 1385 
and cases cited in Kelly Cont. M. W. 
155. The statutory method covers these 
methods which existed at the time of the 
enactment of the statute, but such stat- 
utes differ in most all the states, and the 
powers and obligations are correspond- 
ingly different. In some states these are 
prescribed by a court : Moran v. Moran, 
12 Bush 303; Wilkinson v. Cheatham, 
45 Ala. 341 ; and in others by a certifi- 
cate of record : Adams v. Knoivtton, 22 
Cal. 289. 

The power must be conferred, it is not 
inherent under the common law ; Wood- 
cock v. Reed, 5 Allen 207 ; and the ex- 
tent of the power depends upon the 
grant : Sammis v. McLaughlin, 35 N. Y. 
647 ; hence if the grant does not so pro- 
hibit, the husband can set his wife up in 
business, if he has no creditors at the 
time : Mitchell v. Sawyer, 21 la. 583 ; 
but the business must be a regular and 
continuous course of trading, and not an 
occasional act or fitful off and on, now 
and then transaction : Holmes v. Holmes, 
40 Conn. 120; Proper v. Cobb, 104 
Mass. 589 ; Feran v. Rudolphsen, 106 
Id. 471. 

Interpreting the statute by the equity 
doctrine and the custom of London, tht 
rule is believed to be, that when a mar- 
ried woman is granted the power to carry 
on business, she has the power to make 
every contract and perform every act 
necessary or incident to that business, 
unless restricted unequivocally and ex- 
pressly by such stauute : Adams v. Hon- 
ness, 62 Barb. 336 ; Todd v. Lee, 16 
Wis. 482 ; Petty v. Anderson, 3 Bing. 
170; Foster v. Conger, 61 Barb. 145; 
James v. Taylor, 43 Id. 5.30 ; Abbey v. 
Deyo, 44 N. Y. 343 ; Draper v. Stou- 
venel, 35 Id. 507 ; Barton V. Beer, 35 
Barb. 81 ; Klen v. Gibney, 24 How. Pr. 
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Supreme Court of Missouri. 

DESKINS v. GOSS. 

A teacher in the public schools, in the absence of the establishment of any rule by 
the school board, has the right to adopt a rule to prevent his pupils using profane 
language, fighting or quarreling on their way to and from school, and may punish 
those infringing the rule by the use of the rod. 

The opinion of the court was delivered by 

Norton, J. — This suit was brought to recover damages for 
alleged injuries inflicted by defendant on plaintiff in whipping him 
with a switch. The answer of defendant sets up that he was a 
teacher of the public school ; that plaintiff was one of the pupils 
of said school, and that for a violation by plaintiff of a rule of the 
school, in using profane language, quarreling and fighting with the 
other scholars of the school, he did, in order to preserve good order 
and discipline in the school and to promote its usefulness, chastise 
plaintiff with a switch, inflicting upon him reasonable and moderate 
punishment. 

Plaintiff obtained judgment for $9, from which the defendant 
has appealed. On the trial plaintiff offered evidence tending to 
show that the punishment inflicted was excessive ; that plain- 
tiff did not use profane language to, or quarrel or fight with the 
other scholars. The defendant offered evidence tending to prove 
the facts set up in his answer, and the following agreed statement 
of facts was then read to the jury, viz : " That the defendant was 
at the time the employed teacher of the public school at which the 
plaintiff was a regular daily attendant on and during the day that 
the acts and conduct complained of occurred, and for which the 
defendant chastised him ; that the profane language used, the quar- 
reling and fighting was done, if at all, one-half or three fourths of 
one mile from the schoolhouse, after the school had been adjourned 
for the day and the scholars were on their way to their respective 
homes, and before they had reached them, and the punishment was 
inflicted the next day thereafter, when the plaintiff returned to the 



